
Thank you for the opportunity to make a submission regarding off the plan purchases. 
 
I believe there is great need for further regulation based on personal experience in previously 
purchasing off the plan (in 2010) and currently looking for a new offplan purchase. I have 
encountered multiple issues that I believe require government intervention. 
 
Q.1 Is a separate mandatory disclosure regime needed for off-the-plan contract?  
 
Absolutely. Off plan sales are in reality selling a concept/dream and currently there is no guarantee 
that you will end up with the building you see in the glossy marketing brochure. I have seen sad 
imitations of the brochure picture multiples times around my suburb, even where the apartment 
design won a design competition. Consumers should have greater certainty when buying the most 
expensive and emotional purchase of their lives. 
 
Q. 2 Is there benefit in mandating a prescribed disclosure statement for all off-the-plan contracts?  
 
Yes. Currently there is lack of regulation in this area which means sales agents can promise anything 
then rely on the contract for sale disclaimers when these promises are not delivered. Also the 
outsourcing of marketing off plan sales to third party sales agents means that there is no 
responsibility for any statements made by selling agents especially since the buildings are years 
away from completion. 
 
Q. 3 If so, what should be included in the Statement? 
 

• Firstly there needs to be greater transparency in the pre-purchase stage through mandatory 
disclosure of commissions paid to real estate selling agents. Mandatory commission 
disclosure applies in financial services for instance if you get a mortgage the few thousand 
dollars the mortgage broker is paid by the bank for doing the work to help you get finance 
must be disclosed. I suspect real estate agents get more than a few thousand dollars per sale 
and this should be mandatorily disclosed. If the real estate agent is being paid $30,000 for 
selling you the apartment this should be stated. It will also allow consumers to make better 
comparisons between existing apartments pricing and the new ones where the purchase 
price includes the real estate agent commissions. Offplan sales should also have to be sold 
only by registered real estate agents, not sales people skilled at answering generic questions 
then relying on disclaimers on marketing brochures and contracts. I have personally 
experienced sales people creating highly misleading impressions with no basis in fact 
supported by their marketing brochures that show for instance city views that do not exist in 
their development.  

 

• Contract for sale to be available prior to any off plan sale “launch day”. I was interested in an 
offplan sale and was told the only way to see the contract was to attend the launch day and 
sign it on the spot (without solicitor viewing it) and then be subject to 5 day cooling off 
period. I did not attend in this particular instance however many did which means hundreds 
of people signed contracts without reading them in 2017 at a well known developer’s 
“launch day”. This type of behaviour should be illegal, I suspect many people were subject to 
high pressure sales tactics to sign on the spot. 

 

• Disclosure of the relationship between developer and proposed building management 
company and strata management company. In my own purchase the developer signed a 10 
year contract for above market rate building management services with an apparent 
relative/mate and after seeking legal advice there is nothing that can be done about this. 



This should be illegal, there should be a more transparent process than what currently exists 
to stop developers binding future buyers to third party contracts.  

 

• More accurate strata levy amount estimates with some accountability for inaccuracies. From 
personal experience when making the decision to buy an off plan apartment low strata fee 
estimates were a major selling point by the real estate agent. The reality was they were 
double the advertised rate after settlement. There is no accountability for this by developer 
or real estate agent. 

 

• The proposed plan with accurate measurements is a must. It should also include the layout 
of the apartment ie where is the kitchen , bedrooms etc. The major decision points 
consumers make when considering a home purchase relate to size of property and layout. 
Reduction in size by a developer should be illegal as should changing the layout, this is false 
and misleading advertising as then you are not buying an apartment off the plan as per the 
plan you were shown at the time you signed the contract. Apartments are a product and 
they need to match the description that was given at the time of sale. Contracts also often 
state that if the advertised fixtures and fittings are unavailable they may be replaced with 
“similar” products. It should be legislated that any product substitutions are “of equal or 
higher quality” as a standard. The current scenario in offplan purchases is that you are 
buying a chance that the apartment will look like the pictures in the brochure. This is 
completely unsatisfactory.  

 

• The developers should also be required to include financial statements about their solvency 
and finances in a similar way to when applying for finance, in order to give purchasers surety 
that they will not become insolvent before the building is complete or after leaving no 
recourse for defects. Developers often create stand alone shell companies without assets 
and have personal assets in their spouse’s names in which case purchasers have no recourse 
should the developer become insolvent. What would be even better is the building industry 
to have available a compensation fund for when members of their industry become 
“insolvent” and unit owners are left to fix defects at their own expense. I have experienced 
this personally in particular relating to plumbing and water issues. There should also be an 
investigation into the plumbing and waterproofing industry, probably most of the new 
buildings with special strata levies relate to plumbing and water leakage. Clearly there are 
issues in this industry. Problems arise years later and without recourse owners are left with 
the bill and/or a very expensive “asset” that they cannot sell for market price without 
defects whilst developers and their contractors retain profits at the expense of consumers. 
Check out the study UNSW completed showing “a surprising 85 per cent of strata owners in 
the survey reported defects in new buildings”, https://newsroom.unsw.edu.au/news/social-
affairs/strata-title-survey-reveals-high-level-building-defects. From anecdotal conversations 
with other unit owners defects in new units do not appear to be a surprise but a given. 
 

• It would not be very onerous to contact every strata company in Sydney and ask them out of 
the number of properties they manage how many have special levies for defects and what is 
the nature of the defects. This would give an indication of the scale of the problem. 
Anecdotally a local real estate agent told me there is something wrong in probably half of all 
the buildings he sells. 

 
Q. 4 Would buyers have more certainty if the following documents were included as part of 
mandatory disclosure:  
• proposed plan showing the proposed lot  
• proposed by-laws  

https://newsroom.unsw.edu.au/news/social-affairs/strata-title-survey-reveals-high-level-building-defects
https://newsroom.unsw.edu.au/news/social-affairs/strata-title-survey-reveals-high-level-building-defects


• proposed schedule of unit entitlement  
• estimate of proposed levy contributions  
 
Yes these should all be included for certainty and to ensure that you end up with what you thought 
you were buying in the first place. In what other industry do you pay $500,000 +++ for a 
product/item that you do not know the dimensions of or could change its configuration and what 
you thought you were buying.  
 
Q. 5 Are any of the documents unable to be provided or would impose significant cost on 
developers if required at the time contracts are prepared? 
The most important documents including unit size and layout and proposed levies should be 
supplied, if the developers do not know what size and layout they are building at the time they sell 
then they should not be selling anything! 
 
Q. 6 Should developers be required to notify purchasers where a change is made to:  
• The proposed plan;  
• The schedule of unit entitlements (for strata and community schemes) and  
• The by-laws or management statement that is likely to have a material impact on the purchaser?  
 
Yes they should. 
 
Q. 7 Are there any other changes to the scheme that developers should be required to notify 
purchasers of?  
 
Yes. Consumers need to be protected from developers that decide not to continue with a project 
and then onsell it to another development company which may result in poorer construction 
outcome. Also as part of a DA there should only be one developer responsible for the entire site to 
prevent issues with lack of responsibility for different parts of the site with different contractors. 
 
Q. 8 Should notification of changes be required to be made at a set time before settlement can be 
enforced?  
 
yes 
 
Q. 9 What period of notice is appropriate; 14 or 21 days?  
 
21 days is consistent with Queensland legislation and works well there. 
 
Q. 10 Should the developer be required to provide a copy of the registered plan to the purchaser 
before a notice to settle can be issued? 
 
Yes. 
 
Q. 10 Should the purchaser’s ability to terminate a contract be based on a the purchaser 
demonstrating “material prejudice”?  
 
The purchaser’s ability to terminate a contract should be based on the same principles as the 
Australian consumer law relating to false and misleading advertising without the ‘escape clause’ of 
what they knew at the time. If a property off the plan is advertised as a certain layout, size and 
design and is built inconsistent with this, why shouldn’t this be illegal in the same way as if you buy 



anything that is advertised in one way which is inaccurate. Offplan developers should be advertising 
what they plan to build with sufficient accuracy. 
Alternatively the purchaser’s ability to terminate a contract should be a subjective test, not 
objective, based on changes that result in a property that they would not have purchased in the first 
place. The “material prejudice” test is too skewed towards developers, for the purchaser to show 
“material disadvantage”. Something simple like removing a bathtub when the purchaser was 
specifically looking for a bathtub may objectively look insignificant however subjectively this may be 
a dealbreaker for the purchaser and should allow them to terminate. The test should be based on 
receiving what was represented. Eg a bathtub was represented and was subjectively important to 
the purchaser so they can terminate if this is removed. If they had known this they would not have 
purchased it in the first place and could have purchased an alternative apartment down the road. 
For another purchaser subjectively this may not be an issue. Whilst “The purchaser should not be 
able to end the contract merely because the property offered is not as they imaged it would be“ I 
believe the purchaser should be able to end the contract because the property offered is not what it 
was advertised to be and the principles of false and misleading representations should be relied on 
in determining the issue. Why wouldn’t they be?  
 
Q. 11 Should any statutory termination scheme include, as an alternative, a claim for 
compensation? 
 
Yes it should, if the purchaser feels that some type of price reduction would make them happy to 
continue with the purchase. This would likely result in most purchasers proceeding with their 
purchase. However the compensation needs to be significant enough to disincentivise developers 
not to “buy” themselves convenient changes for a small sum, especially given the large dollar value 
of apartments in Sydney. 
 
Q. 12 Should the cooling off period be extended for off-the-plan contracts?  
 
yes 
 
Q. 13 If so, should the cooling off period be 10 or 15 days? 
 
There is no urgency for exchange as the building has not been built yet, 15 days works well. 
 
Q.14 Should legislation mandate that the deposit be held in the trust account of a stakeholder?  
 
Yes, in particular only with a legal practitioner in their trust account. It should not be allowed to be 
released to the developer at all. Less than 10% is ok and there is no issue with deposit bonds. A 
consumer should not be disadvantaged in having cash depreciating for years when a deposit bond 
serves the same purpose. 
 
Q.15 Should NCAT be allowed to make orders as suggested?  
 
Yes 
 
Q.16 Should a condition be inserted in the contract for sale requiring parties to attempt to settle 
disputes through arbitration?  
 
Yes 
 



Q.17 Should legislation be introduced requiring parties to attempt to settle disputes through 
arbitration?  
 
Yes as I imagine Supreme Court hearings are very expensive and time consuming. A fast and cost 
effective dispute resolution service is preferable. 
 
Q.18 Should the definition of sunset date be expanded so that is covers other termination events?  
 
The intention of the legislation should be maintained. Should a developer terminate a contract due 
to some reason such as insufficient sales they should also be required to pay the purchaser for loss 
of capital growth in the suburb and loss of income from an alternative asset investment of the 
deposit. 
 
Q.19 Are there some termination points that a developer should be allowed to use to end a 
contract without seeking approval of the Court? If so, what are they? 
 
No. Such an emotive purchase as a home is the biggest purchase any consumer ever makes, 
developers need to be responsible and responsive to this. 
 
Q.20 Should s 66ZL be clarified or amended to allow the Court to make an award of damages to 
purchasers if the circumstances so require? 
 
Yes. A purchaser whose contract is rescinded has suffered damages in the way of lost capital growth 
from their property purchase and/or loss of opportunity for their deposit to be gaining other income 
if it had been invested elsewhere. Eg. $100,000 deposit for a $1million dollar property invested 
elsewhere for 3 years until contract rescinded could have gained 20%+ per year on the share market 
so the purchaser should be compensated for that dollar loss. 
 
Any loss in capital growth for that suburb for that period should also be compensated for. 
Developers need to be professionals responsible for their actions, not just people trying to make 
money from property who don’t know what they are doing. If the developer becomes insolvent and 
cannot provide compensation I refer to my earlier comments requiring a building compensation 
fund by the building industry to compensate consumers when members of their industry do not live 
up to their promises. There should be legislation creating this compensation fund where all 
companies engaging in property development contribute some annual fee , like a future fund for 
future insolvent developers. This would provide greater confidence in the building industry. 
Incidentally another new building development has just been completed on my street and the 
building defects in the brickwork are highly visible from the footpath. What a disappointment for the 
buyers. I’m not sure if developments are allowed private certifiers however if so these should not be 
allowed, State or local government employees should have responsibility for signing off on new 
developments as being acceptable standards before they can settle with visible defects. 
 
Also where I currently live in another offplan purchase my partner made now 2 years old has 
recently started legal action (strata fees to be increased to absorb ($20,000-$40,000) legal fees, 
against the developer for defects that they will not fix. I now am beginning to think that every new 
development has defects by default and would never buy one again. 
 
[Name withheld] 


