


Landcom’s submissions responding to proposals for discussion in ‘Discussion paper: 
Certificate of title: the next evolution’ 

 
Model 1 – The current mixed eCT and paper CT environment. 

1. What features, if any, of the existing CT environment should be retained in NSW? 
 
The current mixed environment of both paper CTs and eCTS has a number of important features. 
We believe the following features should be retained in NSW: 

• Unencumbered titles having paper CTs issued. 
• Unrepresented parties being able to transact in paper whether the title is an eCT or paper 

CT. 
• Certificate Authentication code (CAC) on paper CTs. 

 
2. Are there any issues arising in the existing environment which have not been considering this 

discussion paper? 
 
While it was briefly discussed in the paper Landcom would like more consideration of whether a 
paper CT needs to be produced at LRS to enable plans to be registered. A system should be 
introduced similar to when a CoRD is created for an e-conveyancing transfer transaction using 
the CAC. This would streamline and remove the majority of production for plan lodgements.  
 
 
 

Model 2 – eCTs and CoRD Holder Consents. 
3. In a scenario where all paper CTs are converted to eCTs with a system of CoRD Holder Consents, 

are there any practices that should be changed or any new features that should be introduced? 
 
We don’t have any suggestions on new practices or features that should be introduced in a 
scenario where all paper CTs are converted to eCTS with CoRD Holder Consents.  
 
 

4. Are there any issue arising in a 100% eCTs and CoRD Holder Consents that have not been 
considered in this discussion paper? 
 
While briefly considered in the paper, Landcom would like more consideration of the issue that a 
significant amount of new costs that will be introduced if the system was converted to eCTs and 
CoRD Holder Consents only. An environment of 100% eCTs and CoRD holder consents would 
force legal representation for every transaction, causing a significant increase in cost for simple 
transaction such as lodgement of plans, caveats and withdrawals etc. Pexa currently holds a 
monopoly on the e-Conveyancing transactions and their fees are significantly higher then what it 
would cost to make the lodgements by paper.  
 
While briefly considered in the paper, Landcom recommends more consideration of removing the 
ability to control the “right to deal” by holding the physical CT.  
 

Model 3 – No eCTs or no CoRD Holder Consents. 
5. In the event there are no eCTs/CoRD Holder Consents, are there any practices that should be 

changed or any new features introduced? 
 



If it was decided to remove eCTs and CoRD holder Consents a free service to monitor activity 
against certificates of titles should be introduced, such as Title Watch which is offered by SAILIS 
in South Australia. The service should provide alerts when activity is detected via email/text 
message to a recorded subscriber. Further, the service should allow subscribers to add titles via 
a name search allowing a large list of titles to be “subscribed” to at once instead of individually 
adding large volumes of title information.  
 
  

6. Are there any issues arising from no eCTs or CoRD Holder Consents environment which have not 
been considered in this discussion paper? 
 
Nil all issues have been discussed in the paper, although the fraud and mitigation should be 
considered more heavily.  
 

7. What are the risks of removing transaction party consents only? 
 
Other than the potential increase of fraud, Landcom believes this paper covers all potential risks.  
 

General. 
8. Are there any other issues that should be considered in comparing the potential options for 

unencumbered titles beyond 1 July 2019, which have not been considered in this discussion 
paper? 
 
Model one: 

• CoRD Holder Consents are time consuming administratively. 
 
Model Two: 

• The Right to deal (see general section below for more detail).  
• Elderly and Vulnerable people within society (see general section below for more detail). 
• People whom don’t speak English or English isn’t their first language (see general section 

below for more detail). 
• CoRD Holder Consents are time consuming administratively. 

 
Model Three: 

• The Right to deal (see general section below for more detail).  
• Elderly and Vulnerable people within society (see general section below for more detail). 
• People whom don’t speak English or English isn’t their first language (see general section 

below for more detail). 
 

Generally:  
 
The Right to deal is an issue that needs to be considered in comparing the potential options for 
unencumbered titles. Currently “right to deal” is not defined in the Real Property Act, 
Conveyancing Act or regulations or the model participation rules. The only guidance on the “right 
to deal” comes from the ARNECC guidance but it is outlined that the guide is not advice and 
cannot be used to override future legislation or case law. We understand that the term “right to 
deal” is complex but there needs to be some legal authority on the matter especially with the 
current move to e-Conveyancing.  
 



Issues that may arise with elderly and vulnerable people within society needs to be considered in 
comparing the potential options for unencumbered titles.  These groups of people at times may 
have limited email or phone access creating access issues to eCTS or title subscription services 
such as SAILS. There also may be higher risks of fraud within this group of people.  
 
Issues that may arise with people whom don’t speak English or English isn’t their first language 
needs to be considered in comparing the potential options for unencumbered titles. These groups 
of people may struggle in terms of access to eCTs or title subscription services such as SAILS if it 
is only available in English. There also may be higher risks of fraud within this group of people. 
 

9. Do you have a preference for a particular model and why?  
 
Model 2 or 3: The either of the two proposed models would be Landcom’s preference if the major 
fraud risks surrounding the right to deal and mortgage fraud are mitigated through adequate 
security.   
 
Model 1: If the major fraud risks cannot be mitigated in models 2 or 3 than Landcom would prefer 
the current mixed model with some administrational changes. In particular the allowance of 
practitioners to mark invalid CTs (such as after e-conveyancing settlement) as “cancelled”.   
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