
 

 

 

 

 

 

 

 

 

 

Office of the Registrar General – NSW 

 

 

Discussion Paper Submission: 

Removing barriers to electronic land contracts 

 

 

 

 

 

 

February 2018 

Lee Bailie 

General Manager, Product & Innovation 

 



   

2 | P a g e  
 

 

Table of Contents 

Context of Response .............................................................................................................................. 4 

Key Contacts ........................................................................................................................................... 4 

Executive Summary ................................................................................................................................ 4 

Land transactions and eConveyancing .................................................................................................. 6 

1. Should the formal requirements for registry instruments, such as mortgages and leases, be 

reviewed so that they can be created wholly by electronic means?.................................................. 6 

2. Does the Verification of Identity regime replace the need for witnessing for all land registry 

documents? ........................................................................................................................................ 6 

Electronic contracts for the sale of land ................................................................................................ 7 

4. Should legislation intervene to regulate the use of electronic contracts in conveyancing, or is 

this a matter best left for conveyancing practice to develop within the current framework? .......... 7 

5. Have you used electronic contracts? What, if any, obstacles did you encounter in the electronic 

process? .............................................................................................................................................. 8 

6. If you have been reluctant to use electronic contracts, what are your concerns? ........................ 8 

Issues affecting electronic contracts ..................................................................................................... 9 

Vendor Disclosure ................................................................................................................................... 9 

7. Should the Sale of Land Regulation provide an alternative, electronic means of providing the 

prescribed documents? ...................................................................................................................... 9 

8. Electronic contracts may be cheaper and easier for the Vendor’s solicitor to prepare, but do 

they provide any form of consumer protection for buyers? .............................................................. 9 

9. Are contracts ‘available’ at the time a property is marketed, if only in electronic format? ........ 10 

10. Should vendors be permitted to pass on printing and associated costs to a purchaser who 

cannot receive documents electronically? ....................................................................................... 10 

11. Should there be any further protections for a purchaser if disclosure is made electronically 

(such as a longer cooling off period to enable the electronic file to be considered by a solicitor or 

conveyancer)? ................................................................................................................................... 10 

Contract formalities ............................................................................................................................. 11 

12. What methods of electronic signature are appropriate for sale of land contracts? .................. 11 

13. Is there a need to clarify the appropriate methods to identify a signatory to an electronic 

contract, or whether that person had authority to sign? ................................................................. 11 

14. Should there be a witnessing requirement for electronically signed contracts? How might this 

be achieved in an electronic environment? ..................................................................................... 12 

Exchange of Contracts .......................................................................................................................... 12 



   

3 | P a g e  
 

15. Is a formal exchange of contracts relevant where contracts are formed electronically? If so, 

how can exchange be affected? ....................................................................................................... 12 

16. How can the parties’ intention be clearly determined without a formal exchange process? ... 13 

17. What protections can be implemented to ensure preliminary negotiations do not constitute a 

legally binding agreement? ............................................................................................................... 13 

Deeds .................................................................................................................................................... 14 

18. Should the law be clarified to enable a deed to be formed by electronic means? If so, should 

this relate to all deeds or limited only to those specifically relating to land transactions (such as 

option deeds)? .................................................................................................................................. 14 

19. If a Deed is to be executed electronically, what form of electronic signature is appropriate?.. 14 

20. Should electronic signatures on deeds be witnessed? If so: ...................................................... 14 

(a) How can a witness attest to a signature in an electronic environment? .................................... 14 

(b) Should the witness be physically present when the signer signs, or can this be performed 

through video link (such as Skype or Facetime) or other means? .................................................... 14 

21. Should the signatory be present when the witness signs? ......................................................... 15 

 

 
 

 

 

  



   

4 | P a g e  
 

Context of Response 
 

InfoTrack is the largest Information Broker, providing property data to more than 8,000 firms across 

Australia. InfoTrack currently facilitates an end-to-end electronic conveyancing process from 

Verification of Identity (VOI), right through to the completion of settlement via an Electronic Lodgment 

Network Operator (ELNO).   

In 2017 InfoTrack participated in over 70% of residential property transactions in NSW. We therefore 

feel we are well-positioned to provide insights into the most effective opportunity to remove barriers 

to electronic land contracts.  

The response contained herein is a result of feedback from InfoTrack dedicated teams that support 

Legal and Conveyancing firms when acting on behalf of clients throughout Australia. 

 

Key Contacts 
 

John Ahern Chief Executive Officer john.ahern@infotrack.com.au 0475956856 
Lee Bailie GM – Products & Innovation      lee.bailie@infotrack.com.au 0422936464 
Denis Niclair GM – Major Accounts                  denis.niclair@infotrack.com.au 0418564151 
Kristy Bullock Product Manager                  kristy.bullock@infotrack.com.au 0439524123 

 

Executive Summary 
 

InfoTrack is pleased to provide response to the discussion paper 'Removing Barriers to Electronic Land 

Contracts' by the NSW Office of the Registrar General. We outline in our paper, via direct answers to 

the questions raised, the strong belief that many of the practices being considered by the NSW Office 

of the Registrar General are in fact being facilitated by InfoTrack and have already streamlined 

processes for practitioners nationally.  To this avail, InfoTrack would also be very open to providing an 

open round table or panel with some of our key clients who operate in this market to further answer 

questions raised in the document, or validate conclusions being drawn by NSW Office of the Registrar 

General.  We feel that this would allow for further feedback and validate some of the general 

considerations as outlined below.  

1. Recommendation – InfoTrack recommend legislation will be required to transition the legal 

and conveyancing industries to mandatory use of electronic contracts. Traditionally where 

alternatives to change are presented, practitioners will always opt to remain in an 

environment they know and feel comfortable with. If legislation is not effective, change will 

continue to be bespoke and fragmented throughout the industry. In our response we will 

present examples of this.     

 

2. Overall process – InfoTrack currently facilitate a true end-to-end electronic conveyancing 

process with the provision of a suite of products which include: 

mailto:john.ahern@infotrack.com.au
mailto:lee.bailie@infotrack.com.au
mailto:denis.niclair@infotrack.com.au
mailto:kristy.bullock@infotrack.com.au
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a. IDfy – In line with the ARNECC Model Participation Rules, IDfy is a mobile application 

which acts as a tool for practitioners to verify the identity of their clients either 

remotely or in-person. VOI reports are integrated into our clients practice 

management software. 

b. Online Certificates – Land Registry documents, Local Council and other regulatory 

authority certificates are electronically ordered, followed up and integrated into our 

clients practice management software.  

c. eCOS (Electronic Contract of Sale) – Preparation of Electronic Contract for Sale of Land 

- Integrated into our clients practice management software. 

d. SignIT Electronic Signatures – Ability to electronically execute and exchange land 

contracts - Integrated into our clients practice management software. 

e. Electronic Settlement options -   Electronic settlement and lodgement via an ELNO 

which allows electronic settlement where all parties are able to transact in this 

environment - Integrated into our clients practice management software 

 

3. Remaining competitive – As outlined in the minister's forward "This paper seeks to take the 

20th century laws governing property acquisition and bring them in line with the expectations 

of a 21st century homebuyer." To retain relevance in ongoing property transactions, 

practitioners should both understand and appreciate the need to modernise and engage 

proactive steps to ensure their industry is not disrupted by external parties or technology 

itself. Again, we outline this further in the paper. 

 

4. Electronic signatures – In order to build confidence in an electronic signature practice, 

InfoTrack have partnered with trusted industry expert DocuSign to ensure a simple and secure 

signing process.  Through Docuign, InfoTrack records the date and time the document was 

executed, the IP address of the device it was signed on, as well as the email address used to 

access the document for signing.  

 

5. Consumer protection – Underlying any initiatives proposed for the industry, it is critical an 

electronic contract affords the same level of consumer protection as a paper-based contract, 

or greater protection as well as choice. The parties to a transaction are still at liberty to engage 

a solicitor or conveyancer to review contracts and conduct necessary due diligence.  

 

The document further details the above and although significant work has gone into this response to 

provide fair and detailed answers to the questions, we strongly feel further validation from 

stakeholders in the market would assist NSW Office of The Registrar General in developing and 

implementing reforms that ensure fairness and clarity in the electronic conveyancing process. As 

outlined, InfoTrack would happily assist in doing this through our network of 8000 plus clients.  
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Land transactions and eConveyancing 

 
 

1. Should the formal requirements for registry instruments, such as mortgages and 

leases, be reviewed so that they can be created wholly by electronic means? 
 
Yes. Truly electronic conveyancing will require processes that allow all documents to be created and 

executed in an electronic format. As seen with the introduction of electronic settlements, the absence 

of legislation delays the uptake of technology within the industry.  Having a clearly outlined transition 

plan, with critical dates outlined, allows practitioners to plan and ensure resourcing and training has 

taken place to enable a smooth transition. 

As referenced in this Discussion Paper, 'Removing barriers to electronic land contracts' a strict regime 

for verification of identity (VOI) will play a critical role in allowing a completely electronic process to 

be adopted. Consideration will need to be given to client onboarding as part of this process, a clearer 

understanding of onboarding process in practitioner firms should be clearer in electronic 

conveyancing process.   

A key objection against mortgages being dealt with in an electronic format is the need for witnessing. 

If VOI standards are increased, and paired with a secure form of electronic signing, there should be no 

reason why this barrier cannot be removed. 

Serious consideration around the requisition of such documents also needs to be considered. These 

documents often require frequent editing and resubmission and as such the process for creating these 

wholly by electronic means must take this into consideration.  

 

2. Does the Verification of Identity regime replace the need for witnessing for all land 

registry documents? 
 
A strict VOI regime could be effectively used to replace witness requirements across all land registry 

documents. To ensure strict compliance, mandatory inclusion of a Document Verification Service 

(DVS) into the regime could be considered. At present, there is no requirement to verify the 

authenticity of documents that are captured as part of the VOI process. To ensure that the VOI is 

effective and can be comfortably relied upon by all practitioners and authorities, the implementation 

of a DVS alongside a secure environment for retention of documents may be necessary to provide 

adequate safeguards.  

*Annexure 1: IDfy brochure outlines the current InfoTrack VOI process with approximately 4000 

transactions per month.  
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3. Are there any other gaps or uncertainties that need to be resolved to allow land 

transactions to be fully electronic? 
 
The key issue to address in this area is the regulation of the requirements across all authorities and 

organisations involved.  

The industry currently has varying requirements throughout the conveyancing transaction that result 

in duplication of VOI processes.   

At present, the LRS and Revenue NSW have separate VOI requirements that call for a duplication of 

process for practitioners and a point of confusion due to the inconsistency between such 

requirements. This also causes frustration for purchasers as it is difficult to explain why different forms 

of identification are required. 

Electronic signatures within the conveyancing process can also provide delays in property transactions 

as their acceptance can sometimes be dependent on the settlement room attended. There are often 

conflicting opinions as to whether electronic signatures are acceptable, and this causes frustration for 

practitioners who become reluctant to use them again in the future.  

 

 

Electronic contracts for the sale of land 

 
4. Should legislation intervene to regulate the use of electronic contracts in 

conveyancing, or is this a matter best left for conveyancing practice to develop within 

the current framework? 
 
Legislation will be required to transition the legal and conveyancing industries to mandatory use of 

electronic contracts. Without the push of legislation, many practitioners would find no reason or 

incentive to transition to the electronic processes. There are many risks to be considered if the 

framework is not legislated and the current model remains in place, as noted by the Minister's forward 

keeping the practice in out-of-date "20th century laws governing property acquisition". Potential 

disruptors in the market currently not part of the industry would consider the multi-million-dollar 

property market prime for disruptor pickings. Concepts such as blockchain property transactions and 

land registration have already been noted in other parts of the world.  

A recent example in this industry can be seen with the ‘phasing out’ of the 2005 edition of the NSW 

Contract for the Sale of Land. When the 2014 edition was introduced, a large percentage of the 

industry continued to use the 2005 edition as many perceived there was no reason to change (as they 

were not yet involved in electronic conveyancing). To enforce the transition to the new edition, the 

NSW Law Society had to cease selling the 2005 edition (in June 2016) and regulate that it could not be 

used for contracts exchanged on or after 1 July 2016 where the sale price might reach $2 million. 

The uptake of electronic settlement is yet another example of the industries’ reluctance to change. 

Albeit ELNO providers have not engaged with the practitioner community, without the state-based 

mandates for full transition to electronic settlement and online lodgement of other mandated 
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documents, there was minimal uptake. The introduction of said mandates has seen a significant 

increase in electronic settlement transactions, however it is evident that practitioners are still delaying 

their transition until mandatory dates are enforced or greater levels of engagement are provided. 

Legislation to regulate the use of electronic contracts will be critical to the future success of electronic 

conveyancing.  

 

5. Have you used electronic contracts? What, if any, obstacles did you encounter in the 

electronic process? 
 
As a market leading provider of electronic contracts, InfoTrack is uniquely placed to comment on the 

uptake of and reaction to the use of electronic contracts.  

Obstacles encountered have been a combination of fundamental challenges in the legal/conveyancing 

profession underpinned by a reluctance to change. As with any major transition, we have found that 

education of practitioners has been the key to increasing the uptake and overall usage of electronic 

contracts. Early feedback from practitioners indicated that they did not have a correct understanding 

of what an electronic contract was and why it was a necessary change within the industry. Providing 

education around what an electronic contract is and how is can be beneficial in everyday conveyancing 

practice has been a critical project that InfoTrack has worked on over the past four years. 

 

6. If you have been reluctant to use electronic contracts, what are your concerns? 
 
Being at the forefront of electronic conveyancing has allowed InfoTrack to gather feedback regarding 

practitioners’ reluctance to adopt electronic contracts. The most common objections are summarised 

below. 

• Security - As soon as a process is moved into a digital space, concerns around security of 

information is raised. We have found that a key concern is the ability for electronic contracts 

to be amended by another party without the knowledge or consent of the issuing party. At 

InfoTrack, we have spent a great deal of time developing our electronic contracts to ensure 

that they are secure and cannot be amended once issued. 

• Change of processes – Changes of internal processes creates reluctance within organisations 

because their procedures and resources are created around a traditional or manual 

conveyancing process. Adoption, training and implementation of electronic methods may 

sometimes require substantial process changes for practitioners. 

• Technology - The key role of technology within the electronic conveyancing process has also 

created issues for both practitioners and their clientele. In general, older generations are not 

as capable with email technology and this can cause reluctance when issuing and accepting 

contracts for review and signing. 

• Barriers from governing bodies - As mentioned in a previous question, barriers created by 

other authorities within the conveyancing process have also fuelled reluctance to adopt 

electronic conveyancing methods. With different authorities enforcing different requirements 



   

9 | P a g e  
 

for VOI and electronic signing, such discrepancies have caused some practitioners to avoid 

electronic conveyancing altogether. 

• Multi-practices - The varied workflow requirements of each individual practitioner has proven 

difficult in applying a standardised electronic conveyancing process that satisfies all 

transactional requirements. In standardising an electronic workflow, all practitioners, big and 

small, have the same opportunity to provide their clients with digital services. 

 

 

Issues affecting electronic contracts 

Vendor Disclosure 
 

7. Should the Sale of Land Regulation provide an alternative, electronic means of 

providing the prescribed documents?  
 
The existing practice of annexing the required disclosure documentation to the singular contract for 

sale of land should not be amended.  

With electronic contracts they can easily be compiled as part of the contract for sale. In addition, the 

electronic contract process removes the need for counterpart contracts and the requirement to spend 

excessive time checking and copying the prescribed documents. 

In relation to the issue of dealing with large file sizes, this can easily be managed with by file 

compressing tools. This eliminates any need for the prescribed documents to be dealt with as separate 

files or delivered by alternative means. It is important to ensure that the complete document is still 

able to be delivered and reviewed as a single contract, to ensure all parties are signing off on the same 

documents and that there is clarity on the terms by which the contract was executed. 

 

8. Electronic contracts may be cheaper and easier for the Vendor’s solicitor to prepare, 

but do they provide any form of consumer protection for buyers? 
 
An electronic contract affords the same level of consumer protection as a traditional paper-based 

contract.  

The Contract for Sale is not valid unless it complies with all legislative provisions and includes all the 

prescribed documents listed in schedule 1 and required by S4 Conveyancing (Sale of Land) Regulation 

2017 (NSW)1. All contractual safeguards are still included in the terms and special conditions can be 

negotiated and included as per usual. It may be that electronic contracts indeed provide a higher level 

                                                           
1 S4 Conveyancing (Sale of Land) Regulation 2017 (NSW) 
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of protection insofar as all parties are signing a single document, there is less room for error and they 

are able to be delivered in a secure environment for signing. 

Additionally, as has always been the case for paper contracts, purchasers are at liberty to engage a 

solicitor or conveyancer to review the contract and conduct necessary due diligence.  

 

9. Are contracts ‘available’ at the time a property is marketed, if only in electronic 

format? 
 
Yes, the wide accessibility of electronic contracts allows availability at any time.  

In an electronic format, contracts are often able to be drafted faster and allow agents to market a 

property sooner.  The real estate industry has traditionally been an early adopter of new technologies 

and already incorporate the use of smart devices into the sale/purchase process.   

The use of electronic contracts allows easy distribution to potential buyers and will often negate the 

requirement of a purchaser to attend the Real Estate Agents office. This provides all parties the 

advantages of accessibility, timeliness and convenience.   

 

10. Should vendors be permitted to pass on printing and associated costs to a purchaser 

who cannot receive documents electronically? 
 
There would be very few practitioners who are unable to receive documents electronically as this will 

generally only require them to have an email address and internet connection; both of which are key 

tools for any business.  

If circumstances arise where acceptance of electronic documents cannot be arranged, any costs 

associated with reverting back to a paper-based transaction should be negotiated between the 

practitioners on an individual basis and dealt with by way of a special condition inserted into the 

contract. 

As a governing body consideration should be given to practitioners who are unwilling to offer this 

service by way of competitiveness, ensuring the industry progresses could mean certain practitioners 

would need to move with the digital environment.  

 

11. Should there be any further protections for a purchaser if disclosure is made 

electronically (such as a longer cooling off period to enable the electronic file to be 

considered by a solicitor or conveyancer)? 
 
Electronic disclosure should not require any additional protections for a purchaser. When disclosure 

is provided electronically, it is generally able to be provided to the purchaser’s representative much 

sooner than sending a contract by mail, thus allowing them additional time to review.  
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Many of InfoTrack’s clients who have utilised our innovative electronic contract signing and exchange 

process at a weekend auction or off-the-plan launch day can attest to the speed at which electronic 

contracts can be signed, exchanged and delivered to all relevant parties. Where a property purchased 

at a weekend auction, the exchanged contract is instantly delivered via email to the 

purchaser/vendor’s legal representative, which they can access immediately to begin work first thing 

on the Monday morning.  

 

Contract formalities 

 

12. What methods of electronic signature are appropriate for sale of land contracts? 
 
Security measures should be the driving factor for determining which methods of electronic signatures 

are deemed appropriate.  The Australian Electronic Transactions Act of 1999 (Cth)2.  stipulates that 

the execution of electronic contracts is valid under common law providing the signing party has 

authority to sign and has been identified according to required standards. 

Given the importance of providing a platform that offers security standards at an international level, 

InfoTrack has partnered with DocuSign to provide electronic signing technology to our clients. One of 

the key influences behind establishing this partnership is that DocuSign provides the highest level of 

security assurance as the only digital transaction management company to be both ISO 27001:2013 

and xDTM certified, as well as SSAE 16, SOC 1 Type 2, SOC 2 Type 2 examined and tested.   

It is imperative that electronic signing technology is not only simple and accessible, but it must be 

secure as every stage of the transaction.  Through DocuSign, InfoTrack records the date and time the 

document was signed, the IP address of the device it was signed on, as well as the email address that 

was used to access the document. 

 

13. Is there a need to clarify the appropriate methods to identify a signatory to an 

electronic contract, or whether that person had authority to sign? 
 
Successful implementation of electronic signatures requires mandatory verification of identity for all 

signing parties. The VOI process only becomes more critical when the need for face-to-face meetings 

and physical signatures are removed. As referenced in this Discussion Paper, a strict regime for 

verification of identity (VOI) will play a critical role in allowing a completely electronic process to be 

adopted and the due diligence of the practitioner. Consideration of incorporating DVS and facial 

recognition should also apply to provide greater security and transaction participants.  

                                                           
2 The Australian Electronic Transactions Act of 1999 (Cth) http://www8.austlii.edu.au/cgi-
bin/viewdb/au/legis/cth/consol_act/eta1999256/  

http://www8.austlii.edu.au/cgi-bin/viewdb/au/legis/cth/consol_act/eta1999256/
http://www8.austlii.edu.au/cgi-bin/viewdb/au/legis/cth/consol_act/eta1999256/
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The identification of an individual who has signed by electronic/digital means is by far easier for 

practitioners to identify, given the additional metadata that comes alongside opposed to that of a 

traditional ‘wet’ signature.  

 

14. Should there be a witnessing requirement for electronically signed contracts? How 

might this be achieved in an electronic environment? 
 
Given the advanced and comprehensive security mechanisms and data tracking available within digital 

signature platforms (such as DocuSign), the need for contracts to be witnessed is largely negated.  

Indeed, due to the vast amount of verification data available within a digital signature platform (such 

as time tracking of every signer activity, tracking of geographic location when signing, tracking of IP 

address)3, there is arguably a far greater ability to identify a signatory to a Contract where a digital 

signature has been used versus a Contract where a traditional ‘wet’ signature has been used. 

This argument is further enhanced by the fact that executions on paper Contracts for Sale of Land in 

New South Wales are not formally required to be witnessed4. 

 

Exchange of Contracts 
 

15. Is a formal exchange of contracts relevant where contracts are formed 

electronically? If so, how can exchange be affected? 
 
A formal exchange of contracts is an integral part of the conveyancing transaction in NSW and as such 

is something that should continue with electronic contracts.   

Accordingly, when seeking to develop and streamline the use of electronic Contracts for our clients, 

InfoTrack was careful to ensure that a means was developed to enable the exchange process in an 

electronic environment. In doing so, InfoTrack pioneered the first truly electronic Contract exchange 

in New South Wales and have proven that an electronic exchange can be easily and efficiently 

accommodated when acting electronically. 

InfoTrack’s electronic exchange process operates in the following way: 

• The Contract for Sale is prepared electronically, and all parties are invited to view, download 

and ultimately sign the Contract electronically when ready. 

• Once all parties have signed the Contract, the solicitor or conveyancer acting for the vendor 

receives a confirmation that all parties have signed the Contract and that it can be exchanged 

                                                           
3 DocuSign Legality & Security, DocuSign® Australia. 
4 ‘Contract Law – Do I need a witness?’, Pratt, Simon, 4 June 2016, accessible at 
https://www.cormistonlegal.com.au/services/contract-law-do-i-need-a-witness. 
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• Once the vendors’ solicitor or conveyancer has confirmed their clients’ instructions and are 

prepared to exchange the Contract, they simply access their InfoTrack eCOS portal and 

proceed to exchange the Contracts by pressing an electronic exchange ‘button’. 

• Once the electronic exchange is completed, all parties receive an email confirming that the 

exchange has taken place, and which annexes a copy of the completed Contract. 

It is important to note that at the time the electronic exchange is effected, the same security data 

which is catalogued for electronic signatures (as per our response to Question twelve above) is also 

captured when the exchange is conducted. This ensures the complete security of the electronic 

exchange process. 

*Annexure 2: SignIT brochure  

 

16. How can the parties’ intention be clearly determined without a formal exchange 

process? 
 
The intention of the parties is clearly determined with the signing of the contract by both vendor(s) 

and purchaser(s), the payment of the deposit by the purchaser and the instructions to proceed with 

the electronic exchange by the vendor.   

 As per our response to Question fifteen, given that it can be demonstrated that a formal exchange 

process can and has been implemented successfully in an electronic environment, it is not necessary 

to consider this question. The current position whereby a Contract for Sale of Land is not considered 

binding until such time as a formal exchange has been effected need not be altered. 

17. What protections can be implemented to ensure preliminary negotiations do not 

constitute a legally binding agreement? 
 
The same protections that are offered in the current conveyancing process would still apply. Moving 

to electronic contracts does not replace the advice from a practitioner to their client, nor does it 

replace the negotiations between the practitioners.  The implementation of electronic contracts 

simply enables faster, more cost-effective delivery of the contract, and a secure, more convenient way 

to sign and exchange. 
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Deeds 
 

18. Should the law be clarified to enable a deed to be formed by electronic means? If 

so, should this relate to all deeds or limited only to those specifically relating to land 

transactions (such as option deeds)? 
 
Given the basic principle of modern contract law that a binding agreement must have offer and 

acceptance; an intention to be legally bound; and consideration, the major difference between a deed 

and an agreement is that there is no requirement for consideration for the deed to be binding. In 

short, the lack of consideration is overcome by the notion that a deed is intended by the executing 

party to be a solemn indication that the signatory will uphold their promise. 

Because of this, serious thought needs to be given to deeds being accepted when signed electronically, 

given the nature and purpose of executing by deed.  If you were to then limit the electronic signing to 

only those specifically relating to land transactions, it would need to be clearly legislated which deeds 

the legislation pertains to ensure there is no grey area. It may prove challenging to clearly define the 

boundaries of what 'relating to land transactions' encompasses.  

Allowing documents which are so ubiquitous within conveyancing practice to be managed within the 

digital landscape would remove yet another of the remaining paper-based practices within the 

industry. 

 

19. If a Deed is to be executed electronically, what form of electronic signature is 

appropriate? 
 
If the law were to be revised to include the electronic signing of deeds, prudent requirements should 

be incorporated into the legislation. It should be expected that the highest level of global security 

assurance be enforced including but not limited to tracking of the signatory IP address, email address 

and time stamps. As outlined in Contract  Formalities.  

 

20. Should electronic signatures on deeds be witnessed? If so:  

(a) How can a witness attest to a signature in an electronic environment?  

(b) Should the witness be physically present when the signer signs, or can this be 

performed through video link (such as Skype or Facetime) or other means? 
 

At common law, it has been established that there are three formalities for an instrument to constitute 

a deed. Namely; instruments must be written on paper, sealed and delivered. There is no requirement 

at common law for deeds to be witnessed to be valid.  

Given the extensive security provisions available within electronic signature tools, it could be argued 

that these provisions can negate the need for deeds to be independently verified. It would be prudent, 
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however, to accompany a removal of the current legislative requirement for deeds to be verified with 

a mandate for a strict verification of identity protocol.  

Should, however, it be determined that an electronic signature on a deed be witnessed, the process 

should not differ from the witnessing of a wet signature.  

It may be possible for current technological provisions to allow for signatures on deeds to be attested 

to in a digital environment. For example, it could be confirmed that the IP address of the device used 

by both the signatory and witness is identical and that both parties signed within a short timeframe 

of each other and in close geographical proximity. 

The process to witness a signature in an electronic environment should not differ to the witnessing of 

a signature in a physical environment; the witness should still be present and view the signing to be 

able to clarify authenticity, context and intent. The only aspect that would differ would be that the 

signature is completed electronically.  There are extensive security provisions available within 

electronic signing platforms that could provide further evidence pertaining to the signature, however 

they are not necessarily able to clarify context and intent 

Should witnessing of deeds allow for electronic signing in the future, the witness being present can be 

substantiated with current provisions which allow confirmation that the IP address of the device used 

by both parties is identical and that both parties signed within a reasonable timeframe. 

 

21. Should the signatory be present when the witness signs? 
 

As noted in InfoTrack’s response to Question twenty, it can be argued that the current requirement 

for deeds to be witnessed could be amended given the extensive security provisions available within 

digital signature platforms. 

If regulations stipulate that a witness is required for the execution of a deed, it will be necessary for 

them to be present with the signatory. Regardless of the change in process, if a witness is mandated, 

they must be physically required to observe the signatory. 
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prove authenticity, intent and context for each eSignature.

www.infotrack.com.au/signit

SignIT in four simple steps

Your client can sign digitally on their computer or smart 
device

3

Use the SignIT dashboard to track progress and 
exchange the contract, at which point all parties receive 
a final copy of the signed contract 

4

Fill out the eCOS using InfoTrack’s online platform

1

Email your client a secure link to the contract for 
eSigning

2

p 1800 738 524 
e  sales@infotrack.com.au 

Get in touch


