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Introduction 

This is a supplemental submission to our submission sent by email on 12 February 2018, and addresses 

Q.3 of the Discussion Paper. 

For completeness, we should address s 66ZG(1)(a) of the Conveyancing Act 1919 (NSW). 

It provides that an option granted for the purchase of residential property is void … 'unless it is granted by 

way of exchange of counterparts, one of which is signed by the purchaser and the other signed by the 

vendor,'. 

That requirement is a barrier to the use of electronic contracts in relation to options. While some 

electronic mechanisms can involve an 'exchange of counterparts', many do not, even though they are 

well-suited to addressing the goal of this provision. In particular, cloud-based platforms like DocuSign 

create a document signed by both parties, not separate counterparts. They do not operate by exchange. 

It can be made clear in the platform's process that the document is not binding until signed by both 

parties. 

As we understand it, this provision is directed at ensuring that if one party pays another an option fee, the 

party knows that the other party is bound. As we said in our main submission (in relation to [4.3]), there 

are many ways, not limited to an exchange of counterparts, by which the parties know they are bound, 

not least being the signing by both parties of the one physical or electronic document (and not separate 

counterparts). 

True technological neutrality should operate so that the parties do not have to physically exchange 

documents, or electronically exchange counterparts. 

Q.3 Are there any other gaps or uncertainties that need to be resolved to allow land transactions 

to be fully electronic? 

Section 66ZG(1)(a) should be amended so that it does not require an exchange. Option contracts should 

be effective if both parties are bound, and in particular, if copies or counterparts are signed by both 

parties, and each party has access to the document signed by the other, or a copy of it. 

 


